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33 / ORDER

PER ABY T. VARKEY, JM:

This is an appeal preferred by the assessee against the order of

the Ld. Commissioner of Income Tax/NFAC, Delhi dated 09.02.2023

for assessment year 2012-13.

2. The main grievance of the assessee is against the action of the
Ld. CIT(A) dismissing the appeal ex-parte order without giving an
opportunity of hearing to the assessee.

3. At the outset, the Ld. AR of the assessee submitted that assessee
could not appear/present submission before the Ld. CIT(A) because of
non-receipt of notices of hearing, which caused the non-appearance
before the Ld. CIT(A). In order to buttress this submission, assessee
has filed an affidavit sworn by the partner [of the firm/assessee] Shri
Vikas Naresh Jain wherein it has been stated that the email id
furnished before the Ld. CIT(A) was girdhariagarwal1000@gmail.com

and, since the email Id was dis-functional due to technical snag,
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assessee did not receive the notices [as asserted to have been
forwarded by the Ld. CIT(A)]. Therefore, according to the Ld. AR, the
assessee was in the dark as to the issuance of notice of hearing by Ld.
CIT(A) and could not present its submission on the date of hearing and
so, the Ld. CIT(A) has passed an ex-parte order without going into the
merits of the grounds of appeal raised by the assessee. And therefore,
pleaded that impugned ex-parte order may be cancelled and the appeal
restored back to the file of the Ld. CIT(A) for hearing on merits.

4, Per contra, the Ld. DR opposes the request of the Ld. AR and
submits that the Ld. CIT(A) has given four (4) opportunities to the
assessee, and since it failed to appear/furnish submissions/documents,
the assessee should not be given second innings.

5. We have heard both the parties and perused the records. We
note that the impugned order of the Ld. CIT(A) is an ex-parte order
and not passed on merits. The Ld. CIT(A) has noted to have issued
four (4) notices; and since there was no compliance on the part of the
assessee, has dismissed the grounds of appeal without going into the
merits of the grounds raised by the assessee. Before us, the assessee
has filed an affidavit of the partner of the assessee firm which shows
that the assessee did not receive the notices due to the mal-functioning
of the computer/email id furnished before the Ld. CIT(A). The
assessee before us has given a new email Id in Form-36

vikasjain8238@gmail.com and submitted that email Id

girdhariagarwal1000@gmail.com was non-accessible [which was the
email Id given before Ld. CIT(A)]. Thus, we find that there was a

reasonable cause for assessee not receiving the notice of hearing. In
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such a scenario, we are inclined to set aside the impugned order of the
Ld. CIT(A) and restore the appeal back to the file to the Ld. CIT(A)
with a direction to adjudicate the grounds of appeal raised by the
assessee in accordance to section 250(6) of the Income Tax Act, 1961
(hereinafter “the Act”) law and the assessee is directed to file written
submission/relevant documents to substantiate/ support the grounds of
appeal raised before the Ld. CIT(A) and request for hearing in
accordance to law.

5. In the result, the appeal of the assessee is allowed for statistical
purposes.

Order pronounced in the open court on this 31/07/2023.

Sd/- Sd/-
(AMARJIT SING) (ABY T. VARKEY)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai; Dated 31/07/2023.
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